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Over six in ten (62%) lawyers have clients whose litigation or arbitration judgments 
were not paid because money was hidden in offshore jurisdictions.

Source: 2016 Judgment Enforcement Survey

62%
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This issue of the Burford Quarterly coincides with a season 
that many associate with the annual mental “reset button”  
of vacation and return, fresh perspective and new purpose.

Recent trends suggest that a “reset button” is overdue in the 
business of law. To cite just one example, “56.5 percent of top 
legal decision makers say their law firms are stuck and can’t 
seem to change”—in particular around embracing clients’ need 
for alternative fee arrangements—according to recent research 
by BTI Consulting.1 

We’re pleased to offer another Burford Quarterly “reset 
button”—a collection of articles addressing how firms and 
clients can not only embrace but also anticipate new and  
better ways of managing legal cost and risk.

As we send this to the printer, we’ve recently reported our  
half-year results—including $200 million of new commitments 
to litigation and arbitration in the first six months of 2016, 
over 90 percent of it in portfolios and other bespoke funding 
vehicles for firms and clients. Our market capitalization is 
over a billion dollars and our stock has never been higher. But 
scale follows quality—and Burford is growing because lawyers 
around the world see that we deliver much more than capital.

We hope you find this issue of the Burford Quarterly valuable. 
We welcome your feedback and we look forward to working 
with you.

1 BTI Consulting Group, Clients to Law Firms: Most of You Still Stuck in the Past, THE MAD CLIENTIST (July 27, 2016),  
 www.bticonsulting.com/themadclientist/2016/7/27/clients-to-law-firms-most-of-you-still-stuck-in-the-past

Christopher Bogart, Chief Executive Officer 
Jonathan Molot, Chief Investment Officer
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The impact of recent Supreme Court decision-making on the roles  
of district courts and trial counsel in resolving patent disputes

By Justin Daniels

R E C E N T  R U L I N G S

The number of decisions issued by the Supreme Court 
in the area of patent law has steadily increased over 
the last fifty years, with this decade on track to be the 
Court’s most prolific in its history. Many theories 
have been offered in an attempt to explain this. Some 
suggest that the Supreme Court is taking a stand 
against abusive litigation, citing the Alice Corp. v. CLS 
Bank International1 and Octane Fitness, LLC v. ICON 
Health & Fitness, Inc. decisions as examples; while 
others argue that the Court is trying to reinforce the 
rights of patentees with strong intellectual property, 
citing decisions such as Halo Electronics, Inc. v. Pulse 
Electronics, Inc. and Commil USA, LLC v. Cisco Systems, 
Inc. Still others suggest that the Court is attempting to 
reign in Federal Circuit activism. But one thing is clear: 
the sum total of those decisions represents a marked 
shift in power from the Federal Circuit to district courts 
and, as a result, increases the importance of trial counsel 
in resolving those disputes. Accordingly, it is now 
more important than ever for parties to be in the right 
jurisdiction and have the best trial counsel available  
in all cases.

Octane Fitness, LLC v. ICON Health & Fitness, Inc. and 
Highmark Inc. v. Allcare Health Management System, 
Inc. (2014) 2

Octane Fitness and Highmark concerned 35 U.S.C. 
§ 285, in which Congress provided: “The court in 
exceptional cases may award reasonable attorney fees to 
the prevailing party.”3  For many years leading up to that 

decision, the Federal Circuit had applied its longstanding 
formulation that in order for fees to be awarded, there 
needed to be clear and convincing evidence of both the 
lack of merit to the case and subjective bad faith on the 
party, and that the Federal Circuit’s standard of review of 
the district court’s determinations on those issues would 
be de novo. 

Finding that the Federal Circuit’s formulation did 
not reflect congressional intent, the Supreme Court 
overturned the Federal Circuit rulings, lowered the 
burden of proof, eliminated any requisite factors to 
prove a case is exceptional, and threw out the standard 
of review. Now, attorney fees could be awarded to the 
prevailing party at the discretion of the district court, and 
can be granted on a case-by-case basis after the court 
has evaluated the totality of the circumstances. The 
Court also rejected the Federal Circuit’s requirement 
that entitlement to fees be established by clear and 
convincing evidence, finding that the statute “imposes 
no specific evidentiary burden, much less such a high 
one.”4 Instead, the Court applied the generally applicable 
standard in civil cases of the preponderance of the 
evidence. Finally, the Court stated that the district court’s 
rulings would be reviewed under an abuse of discretion 
standard.5 

Together, the Octane Fitness and Highmark decisions 
grant district courts significantly greater control over 
the determination of whether to award fees. They also 
put counsel’s decision-making in the cross hairs of 

The growing number of Supreme Court decisions 
in the area of patent law in recent years has 
many wondering whether the Court is pushing a 
particular agenda. Justin Daniels explains that if 
any pattern is to be discerned, it is that the Court  
is seeking to significantly increase the role of  
district courts and, as a result, the importance of 
trial counsel, in resolving those disputes.
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district court review. While time will tell how district 
courts exercise that discretion, there is no question that 
the financial risk involved in pursuing a patent claim 
has been increased by the potential of more liberal 
availability of attorney fees, and that trial counsel must 
be on top of his or her game to avoid greater penalties. 

Commil USA, LLC v. Cisco Systems, Inc. (2015)6

In Commil, the Supreme Court held that a defendant’s 
belief regarding patent validity is not a defense to an 
induced infringement claim under 35 U.S.C. § 271(b). 
The Court noted that “[t]he scienter element for 
induced infringement concerns infringement; that is a 
different issue than validity … And because infringement 
and validity are separate issues under the Act, belief 
regarding validity cannot negate the scienter required 
under § 271(b).”7 What is particularly significant in 
its decision, however, is the Court’s response to the 
argument, made by those in favor of allowing the defense, 
that accused infringers should have the invalidity 
weapon in their arsenals to stop frivolous lawsuits. While 
acknowledging the sentiment that frivolous lawsuits 
should not be permitted, the Court made clear that 
such decisions are case specific and should be left to the 
district courts: “[D]istrict courts have the authority and 
responsibility to ensure frivolous cases are dissuaded. 
If frivolous cases are filed in federal court, it is within 
the power of the court to sanction attorneys for bringing 
such suits. [Fed. R. Civ. P. 11.] It is also within the district 
court’s discretion to award attorney’s fees to prevailing 
parties in ‘exceptional cases’”. 8 Again, the Supreme Court 
left the resolution of this issue to the trial courts.

Teva Pharmaceuticals USA, Inc. v. Sandoz, Inc. (2015)9

In 2015, the Supreme Court reviewed a case in which 
defendant Sandoz had disputed the validity of a drug 
patent held by Teva Pharmaceuticals. Initially, the 
district court relied upon expert testimony to rule 
in favor of Teva. But after subjecting the case to a de 
novo review, the Federal Circuit agreed with Sandoz’s 
assertion that the patent was impermissibly vague.

The Supreme Court reversed, saying that only questions 
of law can be subject to de novo review on a claim 

construction and that all factual questions underpinning 
those constructions, including how a person of ordinary 
skill in the part would interpret a specific term, are to be 
left undisturbed absent a finding of “clear error” being 
committed by the district court. 

The Teva decision, like Octane Fitness and Highmark, 
shifts the focus of patent litigation to trial courts and trial 
counsel.

Halo Electronics, Inc. v. Pulse Electronics, Inc. (2016)10

In Halo, a jury determined that the defendant had 
willfully infringed Halo’s patent on a circuit board 
component. The case reached the Supreme Court 
after the Federal Circuit vacated the trial judge’s ruling 
upholding the jury’s determination and awarding 
enhanced damages under 35 U.S.C. § 284. The Federal 
Circuit based its determination on the two-part test 
established by its Seagate decision,11 establishing that 
enhanced damages can be awarded only if patent owners 
show by clear and convincing evidence that the infringer 
acted “despite an objectively high likelihood that its 
actions constituted infringement of a valid patent,” and 
that the risk of infringement “was either known or so 
obvious that it should have been known to the accused 
infringer.”12 In its ruling, the Supreme Court drew on its 
2014 Octane Fitness decision and unanimously rejected 
the Federal Circuit’s standard for awarding enhanced 
patent damages in patent cases, finding the Federal 
Circuit’s two-part test “impermissibly encumbers the 
statutory grant of discretion to district courts.” 13 The 
Supreme Court held instead that “Section 284 gives 
district courts the discretion to award enhanced damages 
against those guilty of patent infringement.”14 Again, the 
Supreme Court returned power to the district courts.

Impact on future matters

The Supreme Court’s rulings in recent years represent 
disputes across numerous axes in the area of patent law. 
However, it is clear that the Court is looking more to the 
district courts to resolve those disputes. Thus, having 
the correct trial counsel is more important than ever. 
Success will rest upon the lawyer’s ability to sway the 
court in cases where there is significant discretion at play. 

1 Alice Corp. v. CLS Bank Int’l, 573 U.S. ___, 134 S. Ct. 2347 (2014).
2 Octane Fitness, LLC v. ICON Health & Fitness, Inc., 572 U.S. ___, 134 S. Ct. 1749  
 (2014) and Highmark Inc. v. Allcare Health Mgmt. Sys., Inc., 572 U. S. ___, 134 S.  
 Ct. 1744 (2014). 
3 35 U.S.C. § 285 (2012).
4  Octane Fitness, 572 U.S. at ___, 134 S. Ct. at 1758.
5  Highmark, 572 U. S. ___, 134 S. Ct. at 1748.
6  Commil USA, LLC v. Cisco Sys., Inc., 575 U.S. ___, 135 S. Ct. 1920 (2015).
7  Id,, 135 S. Ct. at 1928.

8  Id,, 135 S. Ct. at 1930-31 (citing 35 U.S.C. § 285, Octane Fitness, and Highmark). 
9  Teva Pharm. USA, Inc. v. Sandoz, Inc., 574 U.S. ___, 135 S. Ct. 831 (2015).
10  Halo Elecs., Inc. v. Pulse Elecs., Inc., 579 U.S. ___, 136 S. Ct. 1923 (2016). 
11  In re Seagate Tech., LLC 497 F.3d 1360 (Fed. Cir. 2007).
12  Halo Elecs., Inc. v. Pulse Elecs., Inc., 769 F.3d 1371, 1382, 112 U.S.P.Q.2d 1739,  
 1746 (Fed. Cir. 2014) (citing Seagate).
13  Halo, 579 U.S. at ___, 136 S. Ct. at 1932 (quoting Octane Fitness, 572 U.S., at ___ ,  
 134 S. Ct. at 1755)
14  Id., 579 U.S. at ___, 136 S. Ct. at 1935.



Judgment enforcement research: Insight into a billion-dollar problem
By Daniel Hall & Michael Redman
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Unpaid judgments represent 
significant lost value to corporations 
globally. Daniel Hall and Michael 
Redman share recent research 
addressing the problem, and how 
judgment enforcement can help. 
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Parties involved in large-scale commercial litigation 
and arbitration matters often invest years of effort 
and millions in legal fees to pursue their claims. After 
securing a successful judgment or award, the last thing 
any claimant wants to do is spend even more time and 
money chasing a defendant who refuses to pay.

And yet, as independent research conducted for the 
2016 Judgment Enforcement Survey demonstrates, 
this is precisely the challenge faced by the majority of 
commercial claimants: the losing party refuses to pay 
damages owed—effectively reducing the judgment to a 
mere piece of legal paper. Indeed, 58 percent of in-house 
lawyers surveyed said that their corporations have not 
been paid the full face value of judgments secured in the 
last five years. Of this number 38 percent have been able 
to secure just 70 percent or less of their judgment—and 
19 percent were only able to secure 50 percent or less.

Put simply, the quantum of damages that are not paid out 
is staggering. A third of surveyed law firms stated that 
the combined potential value of their clients’ unenforced 
judgments in the last five years exceeds $10 million. 
Some 14 percent said this figure exceeds $50 million.

Unenforced judgments are a problem affecting the 
majority of corporations—a problem worth millions 
to individual businesses and billions of cumulative 
corporate value. As a result, lawyers and in-house 
counsel must do better at understanding what to do 
about it. The 2016 Judgment Enforcement Survey 
reveals the biggest challenges facing claimants up  
against recalcitrant debtors—and offers insight into 
potential solutions.

Challenges with enforcing judgments

Some of the most bedeviling enforcement challenges 
come in cases in which a judgment debtor—whether an 
individual, corporation or even government—has taken 
significant steps to conceal assets by moving them into 
offshore jurisdictions, where they are hard to identify, 
let alone recover. Made infamous most recently by the 
revelation of the “Panama Papers”, this happens far more 
frequently than the headlines report. Indeed, 62 percent 
of surveyed lawyers have had clients whose judgments or 
awards could not be satisfied because assets were hidden 
in offshore jurisdictions. 

Even if assets are not deliberately concealed, 
enforcement is still challenging if the defendant’s assets 
are not located in the jurisdiction in which litigation or 
arbitration proceedings were undertaken. According to 
survey respondents, the most problematic jurisdictions 
for enforcement are Russia and the former Soviet Union, 
Caribbean offshore jurisdictions and Asia. And in the 

US there are often unforeseen costs and time associated 
with domesticating judgments under state law where the 
defendant’s assets are located.

Unsurprisingly, chasing assets and debtors in less- 
than-cooperative jurisdictions can be a costly endeavor. 
Indeed, some 20 percent said enforcement costs 
more than 50 percent of trial expenses, and some 
unhappy litigants have found that their enforcement 
costs exceeded their trial costs. Indeed, we know from 
experience that enforcement regularly costs more than 
securing the judgment or award itself in complex cases  
of international fraud. 

Improving the enforcement process

Given the high cost of enforcement, clients may seek 
financing specifically to transform “legal paper” into the 
payment of a judgment debt. Yet research suggests that 
this is still an untapped resource for clients and counsel: 
Only 11 percent of surveyed law firms have clients that 
have secured financing specifically for enforcement 
in the last five years, and Burford is clearly the leading 
player in this specialty space.

How does it work? Burford will cover the costs of 
enforcement, including legal and other costs, in return 
for a proportion of the damages recovered. Importantly, 
the claimant does not pay any fees until cash proceeds 
are realized. The proportion of proceeds allocated to the 
finance provider depends on the individual details of the 
case. In appropriate cases, we are also willing to acquire 
judgments outright. In this scenario, the finance provider 
covers the entire cost of enforcement and retains any 
assets recovered. Claimants might prefer to sell a 
judgment rather than finance enforcement if it enables 
them to maintain a relationship with the defendant.

Given the sometimes substantial and unanticipated 
cost of enforcement once a judgment is obtained, not 
to mention the very real risk that only a fraction of the 
face value of a judgment might be secured, financing 
specifically for enforcement will surely become more 
widespread in the years to come.

7
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Third-party financing of international arbitration
By Christopher P. Bogart

It therefore behooves lawyers to understand third-
party financing of international arbitration much 
better. It is indeed “here to stay”, and those who 
ignore it do so at their peril. According to the global 
co-head of international arbitration for a leading firm, 
“sophistication and knowledge of third-party funding 
is increasingly part of firms’ pitches in any contentious 
international case”. 2  

Definitions and use of third-party arbitration funding

There is a long history of outside arbitration financing 
being provided from a diversity of sources. Parties  
that cannot or prefer not to pay for legal fees and 
expenses out of pocket may turn to law firms that  
work on contingency or conditional fee arrangements; 
they may approach banks, private funds or other 
financial institutions to secure loans, debt or equity 
instruments; they may secure financing in the form of 
risk-avoidance instruments, BTE or ATE insurance 
from insurance companies; and for the last decade or so, 
they have been able to work with specialist providers of 
litigation finance.

All of these sources of outside financing—contingent 
fee firms, banks, insurers and specialists—could be 
considered “third-party financing”, and that is precisely 
how the International Bar Association sees it. 3  

Clearly, arbitration finance has become 
professionalized—a fact that is evident in its evolving 
application. Third-party financing is increasingly  
used not only out of necessity, when a client cannot 
pay, but out of choice. In addition to the “prototypical” 

arbitration funding example in which the financier  
funds a single case in exchange for a return on its results, 
third-party finance can take many forms:

• Finance portfolios of cases, either with clients or law  
 firms, to distribute risk across multiple actions and  
 thus allow the financier to offer better pricing

• Finance activities other than the underlying claim,  
 with high-value claims used as collateral to facilitate  
 the financing of business operations

• Obtain an immediate, discounted payment on an  
 uncollected award

• Cover premiums on an insurance policy against the  
 risk of an award not being enforced

• Serve as a financial tool for respondents as well 
 as claimants, working with insurers to open up   
 possibilities for defendants to seek protection against  
 worse-than-expected outcomes

In sum, the reigning reality of third-party financing 
of commercial arbitration is the use of increasingly 
sophisticated financial vehicles to address a variety  
of business needs—in contrast to the rather black- 
and-white picture provided in some media and  
academic writings.  

Disclosure

Arbitration has party and financial disclosure 
obligations so that arbitrators can check for potential 
conflicts and thereby preserve the integrity of the 

Third-party financing of international 
commercial arbitration is—to quote one 
of the world’s largest and most respected 
global law firms—“here to stay, and not just 
for small or cash-strapped claimants.”1 

T R E N D S
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award and minimize the risk of post-award challenge.  
Disclosure has a narrow purpose—and tribunals  
must be vigilant not to let parties attempt to use 
disclosure improperly.

Disclosure obligations have been intensifying in recent 
years despite the paucity of successful challenges to 
awards based on immaterial lack of disclosure—and 
there is no history of successful challenges to awards 
based on the failure to disclose the presence of external 
interests in arbitration, such as third-party funding.  
Nonetheless, the IBA Guidelines have moved to suggest 
the disclosure of any non-party’s financial interest in an 
arbitration matter. 

This stands in stark contrast to many national courts, 
where the issue of which financial interests must be 
disclosed is settled and clearly defined. For example, 
the Supreme Court of the United States, the Federal 
Rules of Appellate Procedure, and Federal Rules of Civil 
Procedure require the identification of a party’s parent 
corporations and any public shareholder owning more 
than 10% of the party’s stock. 4  Providers of financing to 
a party or a case—whether specialist financiers, banks or 
insurers—are not required to be disclosed. 

Those in favor of greater disclosure of third-party 
financing raise a multitude of arguments: avoiding 
conflicts of interest, preserving “transparency”, 
complying with “procedural good faith”, refraining from 
“abuse of the arbitral process” and ensuring the party 
remains in control of its claim. They warn that failure to 
disclose might imperil the very foundation of the arbitral 
award and lead to court denial of enforcement. Others 
posit that disclosure is necessary to assess requests for 
security for costs.  

These concerns reveal a misunderstanding of the 
mechanics of third-party financing. They are also 
overblown. Indeed, despite the recent proliferation of 
misguided articles advocating disclosure as a means 
of protecting against judicial denial of enforcement, a 
survey of relevant case law reveals the following: exactly 
zero instances of any court setting aside or refusing to 
enforce an arbitral award due to a lack of disclosure of 
third-party financing. 5  

The economics behind most litigation financing 
arrangements provide a key safeguard against conflicts 
of interest, bad faith and any other misconduct that 
could imperil the arbitration process and ultimate 
enforceability of an arbitral award. Unlike the non-
funded party or the arbitrators, funders and clients 
can only recover if they win and collect on the award. 
Consequently, the entities most likely to be aware of 

a conflict of interest are also the ones most interested 
in avoiding such issues and most motivated to disclose 
voluntarily should any arise.  

Regarding the argument that disclosure might be 
necessary for the tribunal adequately to assess a request 
for security for costs, most tribunals faced with this 
argument have found that the existence of a funder, if 
relevant at all, is only one factor to be considered in its 
analysis and not a good one at that. 6  

It is also clearly unacceptable for tribunals to 
order disclosure of any of the terms of a financing 
arrangement. There is abundant law holding that such 
terms provide the mental impressions of counsel in that 
they signal the assessment of the relative strength of the 
party’s case. The few tribunals that have ordered such 
disclosure are out of step and erred badly.

Adverse costs and security for costs

Providers of arbitration finance are entering into a 
contractual financing relationship with a claimant, just 
as a bank does when it lends a claimant money or a law 
firm agrees to work on contingency. Yet no one would 
suggest that the bank or law firm should be liable for 
adverse costs. The same should be true for an arbitration 
funder: there is no principled basis for attempting to 
award adverse costs against a third-party funder—which 
is not in any event party to the arbitration agreement in 
the first place. 

Security for costs requests have become more frequent 
in arbitral case law. The concept is straightforward: 
collateral that the claimant (or counterclaimant) 
provides to assure the opposing party that an adverse 
costs award shall be met if made.  The reality is that 
security for costs is more about tactics and less about 
fairness. It is the rare claimant whose financial position 
has deteriorated between the entry into the agreement 
containing the arbitration clause and the time of the 
arbitration (other than perhaps because of the damage 
claimed in the first place); seeking security for costs 
is the equivalent of seeking the dismissal of the claim. 
Arbitrators should be sensitive to indulging such tactics. 

Some now argue that the fact a party is using a third-
party funder is a strong indication that the party is 
impecunious and thus unable to pay adverse costs. 
Another tactical argument is that the presence of a 
third-party funder suggests that the party is attempting 
to perform an “arbitral hit-and-run”. 

This reflects an overly simplistic assumption that 
third-party financing is used only or primarily by 



1 FRESHFIELDS BRUCKHAUS DERINGER, INTERNATIONAL ARBITRATION: 10 TRENDS IN 2016, 8 (2016),  
 www.freshfields.com/uploadedFiles/SiteWide/Campaigns/Arbitration/Arbitration%20Insights%202016.pdf
2  Interview conducted by Burford Capital in conjunction with 2016 Litigation Finance Survey, www.burfordcapital.com/blog-burford-2016-us-research-results/ 
3  INT’L BAR ASSOC., IBA GUIDELINES ON CONFLICT ON CONFLICTS OF INTEREST IN INTERNATIONAL ARBITRATION 14-15 (2014),  
 www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx  
 (expand “Guidelines on Conflicts of Interest in International Arbitration (2014)”; then select “English”).
4 See Sup. Ct. R. 29.6.; Fed. R. App. P. 26.1; Fed. R. Civ. P. 7.1.
5  Databases surveyed included Kluwer Online, Lexis Nexis and Westlaw.  
6  This is affirmed by ICCA/QMUL’s Conclusions 1-3 for granting security for costs. ICCA-QMUL TASK FORCE ON TPF IN INTERNATIONAL ARBITRATION:  
 SUBCOMMITTEE ON SECURITY FOR COSTS AND COSTS 3-4 (2015),  
 www.arbitration-icca.org/media/6/09700416080661/tpf_taskforce_security_for_costs_and_costs_draft_report_november_2015.pdf. 
7  RSM Prod. Corp. v. St. Lucia, ICSID Case No. ARB/12/10, Decision on Saint Lucia’s Request for Security for Costs, ¶ 83 (Aug. 13, 2014),  
 www.italaw.com/sites/default/files/case-documents/italaw3318.pdf 
8  See, e.g., Burimi SRL v. Republic of Albania, ICSID Case No. ARB/11/18, Procedural Order No. 2 on Provisional Measures Concerning Security for Costs, ¶ 43  
 (May 3, 2012), www.italaw.com/sites/default/files/case-documents/italaw1534.pdf; EuroGas Inc. v. Slovak Republic, ICSID Case No. ARB/14/14,  
 Procedural Order no. 3—Decision on the Parties’ Requests for Provisional Measures, ¶ 123 (June 23, 2015),  
 www.italaw.com/sites/default/files/case-documents/italaw6272_0.pdf; Guaracachi Am., Inc. v. Plurinational State of Bolivia, PCA Case No. 2011-17, Procedural Order  
 No. 14, ¶ 7 (Mar. 11, 2013), www.italaw.com/sites/default/files/case-documents/italaw1331.pdf; and S. Am. Silver Ltd. v. Plurinational State of Bolivia,  
 PCA Case No. 2013-15, Procedural Order No. 10, ¶¶ 73-78 (Jan. 11, 2016), www.italaw.com/sites/default/files/case-documents/italaw7176.pdf.
9 See EuroGas, Procedural Order no. 3, ¶ 121; Guaracachi, Procedural Order No. 14, ¶ 6; RSM v. St. Lucia, Decision on Saint Lucia’s Request for Security for Costs,  
 ¶ 48; S. Am. Silver, Procedural Order No. 10, ¶ 59; and Transglobal Green Energy, LLC v. Republic of Panama, ICSID Case No. ARB/13/28, Decision on the   
 Respondent’s Request for Provisional Measures Relating to Security for Costs ¶ 31 (Jan. 21, 2016), www.italaw.com/sites/default/files/case-documents/italaw7333.pdf.

parties that are insolvent or unable to pay—and 
hence the presence of a third party funder is a clear 
sign of financial difficulties. As noted above, third-
party financing is increasingly a tool of choice, not of 
necessity. Some of the world’s largest companies are 
regular users of outside financing; Burford created a 
$45 million portfolio for a FTSE 20 company. And 
at the risk of stating the obvious, funders—whose 
investments are recovered only if awards are successful 
and enforceable—are very interested in avoiding bad 
faith litigation and pursuing only the most meritorious 
of claims.  

Indeed, aside from the cause célèbre of RSM Production 
Corp. v. Saint Lucia, 7  an overwhelming majority of 
decisions do not award security for costs even when 
third-party funding is present.8 Yet the debate persists 

thanks to the absence of “hard” law explaining what 
exceptional criteria must be present for security for 
costs to be necessary. The general consensus, however, 
is that security for costs is an extraordinary measure for 
exceptional circumstances; it is a high standard. 9  

As the legal industry looks to lessen the financial 
pressures on litigants and law firms, it increasingly 
appears that litigation and arbitration finance may 
provide some of the best and most efficient tools for 
the task. As the services of these financiers are better 
understood and appreciated by those in the legal 
practice and their clients, interest only continues to 
grow. Indeed, it seems inevitable that both Burford and 
the disputes financing industry as a whole will continue 
to innovate and evolve, providing valuable opportunities 
for those involved in arbitration.

T R E N D S
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Litigation finance providers are, among other things, 
extraordinarily specialized and experienced assessors 
of legal cost and risk. That is because their own business 
success relies in a very fundamental way on their ability 
to do so. Indeed, it is no exaggeration to say that gauging 
likely legal cost and risk is their stock in trade: litigation 
finance providers typically fund commercial litigation and 
arbitration on a non-recourse basis—meaning that their 
returns are dependent upon successful outcomes. As a 
result, they are expert analysts of legal outcomes. 
Finance providers are therefore incentivized to invest 
significant human as well as financial capital when working 
with clients and law firms. It is in their business interests—
but it is also to the benefit of clients and law firms, who can 
and should but too rarely use this to their advantage. 
Rather than reducing the funder to a transactional 
provider of capital (and seeking out the cheapest capital 
available), clients and firms should understand what added 
value the right litigation finance provider can provide—
added value in the form of insight that will help them 
maximize the asset value of litigation or arbitration while 
minimizing cost and risk.  On the most fundamental level, 
on a day in and day out basis the world’s leading providers 
of finance for law look at and assess commercial litigation 
and arbitration to gauge: 
• The likelihood of success based on merits
• The probability and size of damages
• The most efficient budget to achieve a desired outcome— 
 not only what to spend, but where to spend it
Because they look at thousands of matters and build up 
extraordinarily specialized and nuanced insights into 
likely legal cost and risk, the accumulated knowledge of the 
largest litigation finance providers can be of obvious value 
to clients and law firms. For clients, this information acts 
as a confirmation of their firm’s advice. For firms, litigation 
finance providers offer a second set of eyes. 
At Burford, we do not manage or control cases; we do not 
seek to stand in the client’s or the firm’s shoes. However, 
we are proactive in sharing our insights and analysis. In 
some instances, it’s when our views diverge that we are 
able to offer the most added value—even when we don’t 
end up working with the client or firm. For example, a 
leading litigation boutique approached Burford to finance 

a commercial matter it was considering taking on 
contingency. After investing hours of internal analysis 
to assess the matter, we declined to finance the case but 
offered an insight into likely outcomes that helped the 
firm act as a zealous advocate for the client but achieve a 
happy profit. The firm has since become a robust user of 
Burford’s capital. 
Although clients and firms can and should use the insights 
of litigation finance providers to help manage risk and 
maximize the profitability of their legal spend, firms must 
of course be very careful to do so in an ethical manner. For 
example, while they should aggressively use insights about 
maximizing profitability in advance of agreeing to take a 
case on contingency, it would be unethical to seek such 
guidance after a case has been taken on. (They should be 
suspicious as well of any litigation funder that seems overly 
eager to provide such guidance.)
Clients and firms that wish to leverage the benefits of 
the litigation finance provider as financial analyst may 
consider a variety of factors that equip funders to provide 
more valuable insights. As a general rule:
• Clients and firms should look at the size of the   
 provider. The more a capital provider has committed  
 to commercial litigation and arbitration, the more  
 experience that provider has in analyzing risk and  
 likely outcomes.

• Clients and firms should look at what kind of litigation  
 the capital provider has most experience in assessing.  
 Again, this translates to accumulated experience  
 and expertise.

• Clients and firms should ask whether the capital  provider  
 conducts its underwriting in-house. Burford has always  
 insisted that we conduct the entirety of our underwriting  
 in-house in order to ensure that we maximize and are  
 able to share institutional knowledge based on having  
 looked first-hand at many billions of dollars’ worth of  
 commercial litigation and arbitration.

Clients and law firms have over the last half-decade 
become used to the idea of litigation finance as a useful 
and increasingly inevitable tool. As the sector continues 
to mature, they should also expect their providers to be 
partners more than just funders—providers of invaluable 
insights and of human as well as financial capital. 

The finance provider as financial analyst
By Jonathan Molot

For a client or a law firm, a secondary but profoundly valuable benefit of 
working with a litigation finance provider is the ability to gain professional 
insight enabling the firm to better manage cost and risk and therefore 
become more profitable. But how does that actually (and ethically) work?



Year-end planning for long-term profitability
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With fewer cases and more competition, 
law firm revenue growth is slowing— 
and yet firm expenses are higher than 
ever before. Aviva Will reveals how 
year-end planning can be a crucial step 
in securing long-term financial health 
for a law firm. 



P R A C T I C U M

1 3

1  CITI PRIVATE BANK & HILDEBRANDT CONSULTING,  
 2016 CLIENT ADVISORY 5 (2015)  
 www.privatebank.citibank.com/pdf/2016CitiHildebrandtClientAdvisory.pdf.

2  Id. at 7.
3  Id. at 2.

It’s “a buyer’s market”, according to the latest research 
from Citigroup on the state of the legal industry. 

In the years following the Great Recession, demand  
for legal services has decreased significantly. And as  
the growing cost of large-scale litigation has diminished, 
law firm clients’ appetite to litigate all the way to trial, 
litigation departments have been particularly hard  
hit—in 2015 litigation demand was down nearly 2 
percent over the previous year. 1  And in a legal market 
with a shrinking pool of cases and with clients ever- 
more cost sensitive, law firms have had to find new  
ways to attract and retain clients, most notably in the 
form of offering alternative fee arrangements and  
pre-negotiated discounts. 

Reported use of alternative fee arrangements and 
discounts has increased 16 percent since 2010. 2  But 
while those sorts of pricing strategies may help firms 
gain new business in the short term, they can make 
firms vulnerable—offering less profit predictability and 
placing greater risk on profitability. Indeed, after an 
anomalous 2014, revenue growth rates in 2015 and 2016 
are expected to slow and be in line with the low single-
digit growth rates of 2010-2013. 3 

With the approach of the fourth quarter, cash-
intensive end-of-year financing obligations threaten 
to negatively impact revenue growth still further, as 
partner profit shares and guaranteed cash payments, 
partner retirements, associate and employee bonuses 
come due. Moreover, at firms that still operate on an 
hourly fee model but have taken on some alternative fee 
work, tension around cash flow is heightened when the 
firm must decide how to allocate cash among partners 
who generated cash business and those who may have 
incurred substantial hours on a deferred or contingent 
basis. At best, this may put a short-term pinch on the 
firm’s income statement; at worst, it may create a cash 
shortfall that threatens the firm’s solvency.

As a better alternative, law firms may instead want 
to explore year-end financing solutions that will 
prepare the firm to enjoy long-term profitability while 
still satisfying client demand for greater value. One 
particularly valuable tool is litigation finance, which 
comes in a number of different forms. 

Client financing

As clients engage in continual cost-cutting, they are less 
willing to pay high hourly fees for legal work. In such 

instances, litigation finance effectively can function as 
a synthetic contingency fee, with the funder taking the 
financial risk from client and law firm by taking on the 
obligation of paying legal fees and expenses from the 
client and receiving a return on a no-win, no-pay basis. 
Clients can hire their law firm of choice, with payment 
deferred until the case is concluded and conditional 
upon a successful outcome. 

Portfolio funding

Law firms can secure financing for a portfolio of several 
cases, and immediately gain access to funds that can be 
used for any of the cases in the portfolio, or for other  
uses such as firm operations or partner distributions. 
The financing of a portfolio of matters reduces firms’ 
overall risk exposure and the cost of capital tends to be 
lower than financing a single case, as the returns to the 
capital provider are commensurate with a lower risk  
of overall loss.

Judgment monetization

Trial judgments or arbitration awards in commercial 
matters are often targets for multi-year appeals—
meaning clients and/or law firms working on a 
contingent basis can face years of additional effort, 
cost and risk before achieving final payment. As an 
alternative, litigation finance offers the ability to 
monetize earned class action contingency fees now on 
a non-recourse basis in exchange for a portion of the 
ultimate award later.  

Ultimately, outside financing allows firms to monetize 
completed litigation and client work as early as possible, 
which lowers risk on contingent exposure on fees 
and also reduces exposure to variables outside of the 
firm’s control like unanticipated delays in the litigation 
process, interest rates and clients’ financial health. 
Smoothing out otherwise lumpy revenue streams 
enables firms to accommodate financial needs as they 
arise, whether that means supporting operations, buying 
out partners or moving forward with a particularly 
meritorious but complex and costly matter.

With a bit of planning, law firms can prepare for an end-
of-year cash crunch while still remaining competitive. 
Litigation finance is a solution that helps the firm 
balance clients’ demand for alternative fees—without 
the firm taking on all of the risk and protecting firm 
profitability over the long term.
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Changing the economics for women in law
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Faith E. Gay is Co-Chair of Quinn 
Emanuel’s National Trial Practice 
and Co-Chair of the New York 
White Collar Practice. She has been 
repeatedly recognized as one of the 
leading trial, appellate and white  
collar lawyers in the US; Law360 
named her one of the Top Trial 
Lawyers in America.
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Women represent just 18 percent of equity partners at 
large law firms. What do you see as the major reasons 
for this gender gap?  

Client relationships, substantive prowess and cost 
efficiency are the holy grail in modern law practice.  
Women are still behind the curve on client relationships. 

Put simply, women have to control business for the 
number of female equity partners to grow. It doesn’t 
matter all that much whether women have titles or big 
offices or are heads of committees. In fact, those things 
can be a distraction. What matters is: the number of 
women with key client relationships; the number of 
women in-house controlling business; the number of 
women leading and founding businesses, the number of 
women in key government posts. All of these numbers 
must keep growing for the number of female equity 
partners to grow. This does not mean that women 
only get business from other women—that is utterly 
untrue—but there has to be demonstrable proof that 
women at the top are not the exception and thus that 
there is no perceived business risk to a partnership that 
promotes and compensates men and women equally.  
(Perhaps the coming presidential election will speed this 
transformation in attitude and outlook...)

Are there specific challenges faced by women seeking 
roles as senior litigators in complex commercial cases?  

Again, the only obstacle is one of perception: is the 
client more comfortable trusting a woman or a man to 
lead a key case? Sophisticated clients have long known 
that in certain types of cases (products liability), it can 
help to have a woman in a leadership role. And they are 
now figuring out that the same holds true across the 
board, including white collar and complex commercial 
matters. Of course, there are still a few judges who have 
trouble accepting a woman in a leading role, but those 
numbers are fewer and fewer as women have made huge 
inroads on state and federal benches, as well as in key 
government litigating positions.

Notwithstanding some recent high-profile promotions 
of women to lead top firms, the Center on Women in the 
Legal Profession has cited the “glacial pace” of change 
in women’s representation at senior levels, which have 
risen just 2 percent in the last decade. What tools, if any, 
can law firms use to fast-track the pace of change?  

Women tend to do better in modern, more flexible 
firms where historical clients aren’t passed down from 
man to man and where there is not a set career path, a 
set formula for obtaining partnership or for evaluating 
contributions to the partnership (as women’s career 
paths and skill sets tend to be less routinized than 

men’s). Firms need to think twice about putting women 
in leadership positions that have been thought of as 
“women’s work”: recruiting, internal training, pro bono.   
While those are incredibly important and satisfying 
roles, firms should not disproportionately distract 
women from the key work of the firm: obtaining and 
strengthening client relationships. Finally, firms need to 
make it an ironclad priority to provide explicit business 
mentoring from first year through junior partnership for 
every attorney whether male or female. Otherwise, firms 
are wasting very expensive assets.

What can clients do to increase the number of women 
in senior roles at firms? Do you see a benefit for clients 
when firms promote women? 

Big clients have big power. They can and do insist that 
women work on their matters. They can turn away  
from firms who do not promote women to every level  
of the partnership. They can ask for and get almost any 
data they want on staffing and firm architecture. They 
should exercise those rights. It is always a plus for trial 
lawyers to reflect the population at large. The successful 
firm of the future will look more and more like the 
world’s population. 

From your vantage point, are there economic obstacles 
to women taking on roles as rainmakers at top firms? 
Might removing these economic obstacles help  
women lawyers win new business and rise in stature  
at their firms?  

I have never seen a firm lose business because women 
were among its chief rainmakers—just the opposite.  
And keep in mind: most top-level female rainmakers 
were not handed clients but developed the relationships 
themselves. That skill is perhaps the most valued and 
rarest in our business. 

Do you see a role for litigation finance in helping women 
litigators by securing capital to win new clients for their 
firms? Can you imagine a law firm dedicating a pool of 
capital for women lawyers to pitch new business?  

I generally shy away from any kind of segregation. But I 
can easily imagine making outreach to women partners 
a specific goal of litigation finance. Women like men will 
have their own distinctive thoughts about accretive cases 
and their own unique access to revenue streams.  

Q & A :  A N  I N T E R V I E W  W I T H  F A I T H  G A Y
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